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THE GLUCKMAN WILL CASE. 


On June 18 the Court of Errors and Appeals decided a case 
argued fifteen months before (why the long delay we do not know), 
known as In Re Will of Gluckman. This case has proved a most 
interesting one from the first, and it has attracted the attention of 
many lawyers who have been acquainted with its details and the 
history of its progress through the courts, The case was first heard 
in the Orphans’ Court of Hudson county, where the will was set 
aside; then by Vice-Chancellor Lewis, sitting in the Prerogative 
Court, who concurred in the opinion of the Orphans’ Court Judge; 
and now the Court of Errors and Appeals has reversed the Court 
below, and directed that the will be admitted to probate. The prin- 
ciples laid down by the Court of Errors and Appeals are not new, but 
perhaps they are somewhat clarified by the first statements made by 
Judge White, who delivered the opinion of the Court. 

The opinion in the Errors and Appeals is presented in full in this 
issue, but it would seem desirable, for the benefit of those of our read- 
ers who have not access to the testimony and opinions below, to give 
fuller particulars of details. From a reading of both testimony and 
opinions the facts appear to be these: 

Early in the morning of March 17, 1915, a consultation was held 
by one Dr. Corwin, of Bayonne, and one Dr. Faison, of Jersey City, 
concerning the condition of one Isaac Gluckman. They both agreed 
that he was suffering with an advanced case of appendicitis, and 
that an operation was necessary immediately. Mr. Gluckman re- 
quested a delay of a couple of hours in order that he might make a 
new will, (he had made a previous one some years before), and re- 
quested Dr. Corwin to call his long-time counsel, ex-Judge Horace 
Roberson, to draw the document. Upon being called, Judge Roberson 
repaired hastily to the sick room, which he found filled with the 
mourning relatives and friends of the sick man. Waiving these aside 
Mr. Roberson sat upon the edge of Mr. Gluckman’s bed and asked 
him what he could do for him. Then Mr. Gluckman said he wanted 
to make a new will; that he wanted his wife to have the income of 
tis estate as long as she lived, and that he wanted his valued friends, 
Mr. Mahnken, Mr. Annett and Mr. Roberson, to be his executors. Mr. 
Roberson did not care to have the burden of looking after so many 
tieces of property, and requested Mr. Gluckman to omit him, and 
lave it to Mr. Mahnken and Mr. Annett. Mr. Gluckman earnestly 
quested Mr. Roberson to continue, and so he consented to act with 
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the others as one of the executors. Mr. Gluckman then said: “Now 
make it this way: Give Rosie (his wife) $40 a week, and as much 
more as is necessary while she lives. My debts are so many I do 
not know when she would get any money if I did not make it this 
way. Also let her stay in the house till she dies, and after she dies 
give all my property to a home for old people.” Mr. Roberson made 
notes of these requests, and immediately retired to Mr. Gluckman’s 
office across the hall and wrote the will in contention. 

As the two requests of Mr. Gluckman were contradictory, that 
is, to give all of the income to the wife as long as she lived, and that 
she should have $40 a week, and as much more as was necessary, 
Judge Roberson construed this second instruction concerning Mrs, 
Gluckman as a modification of the first instruction, and wrote the 
will accordingly. 

After the document was completed the Judge looked around 
the room among the friends and relatives present, and chose one 
William Cohen and one Louis Zeik to re-enter the sick room with 
him, and attend to the execution of the will. Counsel sat on the edge 
of Mr. Gluckman’s bed, and Mr. Cohen stood at the side, and Mr. 
Zeik at the foot of the bed. Then counsel read the document to Mr, 
Gluckman, paragraph by paragraph, and Mr. Gluckman, as it was 
read, either assented to it by saying all right, or with a nod of the 
head. When the clause was read that the wife was to have $40 a 
week, and as much more as was necessary, he stopped to say to Mr. 
Gluckman that it would permit the executors, if necessary, to give 
to her all of the income after the debts are paid, and Mr. Gluckman 
replied: “All right, that’s good.” When the document had been 
completely read, counsel asked Mr. Gluckman if that was his will, and 
he said “yes ;” whether he wished Mr. Cohen and Mr. Zeik to sign as 
witnesses, and he replied in the affirmative. -Then being propped 
up with pillows, and Mr. Cohen getting some flat object, which rested 
on the Judge’s knee, Mr. Gluckman made his accustomed signature, 
in the proper place, and Mr. Cohen and Mr. Zeik in turn stepped for- 
ward and signed their names as witnesses in the proper place. While 
the ink was being dried Mr. Gluckman said to his counsel: “Now 
take good care of Rosie. Nobody is so unfortunate as a widow.” 

The will was folded up, sealed in an envelope and deposited in 
Judge Roberson’s safe in his office. He was soon, however, recalled 
to the Gluckman house to be with him when Mr. Gluckman was 
removed to the hospital, where the operation was performed and 
death resulted two days later. « 

After his death, and it became apparent that the relatives and 
the widow were dissatisfied with the disposition of his estate, a caveat 
was filed against admitting this will to probate. At the hearing 
Mr. Cohen testified that he was invited by Judge Roberson to entef 
the sick room in company with Mr. Zeik to sign “a paper;” that 
when Mr. Roberson entered the room he did not say one word about 
the document, and merely helped Mr. Gluckman up in bed, and told 
him to sign his name on a particular part of the paper, and in turf 
told Mr. Cohen and Mr. Zeik to sign their names on a particular patt 
of the paper, which they did; that not one word was said about a 
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will, nor its contents, nor did Mr. Gluckman request these two men 
to sign the document. At a second hearing Mr. Zeik testified in a 
similar manner to that of Mr. Cohen, but said that he thought the 
document which Judge Roberson and Mr. Gluckman were talking 
about was a power of attorney, whereby Mr. Gluckman was directing 
Roberson what to do with his property and how to care for his wife 
while he should be sick in the hospital. 

Judge Sullivan, who heard the case, decided that these witnesses 
did not tell the truth concerning the execution of this document; 
that the document had been executed substantially in the manner 
testified to by Judge Roberson; that there was no question of coun- 
sel’s integrity or correctness of his testimony ; but that Judge Roberson 
did not correctly interpret Mr. Gluckman’s desire and that the docu- 
ment as drawn by Roberson was not the document which Mr. 
Gluckman intended; that he had in reality intended to give to his 
wife the life estate, which meant that after the debts were paid the 
whole income should be turned over to her, and therefore he decided 
the will was not Mr. Gluckman’s will, and denied probate. 

In the Prerogative Court to which the case was appealed the Vice- 
Chancellor agreed with Judge Sullivan in regard to the correct execu- 
tion of the will, but stated that in giving his advice to Mr. Gluckman 
Judge Roberson had misinterpreted the law, and he affirmed Judge 
Sullivan’s decision that the will should not be allowed to be probated. 

As has been stated, in the Court of Errors the will was upheld. 
The case was there argued before fourteen of the sixteen judges. 

Senator Edwards having died after the proceedings before Judge 
Sullivan, Vice-Chancellor Garrison was employed by the executors 
to argue the case, with Mr. Elmer W. Demarest, before Vice-Chan- 
cellor Lewis. In the Court of Errors and Appeals, former Justice 
Gilbert Collins was also obtained to assist as counsel. 

So the final decision is that not only was the will properly 
executed, but that, as far as human judgment could ascertain, it was 
drawn in accordance with Mr. Gluckman’s instructions and desires, 
and that it must be probated. The opinion holds with distinctness 
that, when a testator whose testamentary capacity is not questioned, 
has executed a will with due legal formality, in the absence of fraud, 
undue influence or mistake in the identity of the document executed, 
the will is a proper one to be probated. Educational disability may 
subject the proponents of a will to the additional burden of showing 
to the satisfaction of the Court that testator knew its contents so 
that he understood them, but when this burden is sustained by sat- 
isfactory proof, even variance between the will and the instructions 
from which it was drawn will not defeat the probate. A testator may 
have a misunderstanding of the legal effect of the provisions of a 
will, but this will not avail to defeat probate, and Judge White well 
says: “It is against sound public policy to permit a pure mistake 
to defeat the duty solemnized and completely competent testimentary 
act. It is more important that the probate of the wills of dead people 
be effectively shielded from the attacks of a multitude of fictitious 
mistakes than that it be purged of a will containing a few real ones. 
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The latter a testator may, by due care, avoid in his lifetime. Against 
the former he would be helpless.” 

The proceedings have been expensive, and it is said the costs 
will probably reach nearly $20,000. 

The result of the opinion of our highest Court is not only a 
vindication of the character of a lawyer who was suddenly called upon 
to draft a will at a sick bed, when there is little time for reflection as 
to the precise wording of every clause in it, but will also strengthen 
the hands of other honest attorneys who, under similar circumstances, 
do their best to make clear what is demanded of them by one who, 
in all probability, like this man, has but a few hours to live. It 
also proves that too much care cannot be exercised by members of 
the profession in executing wills, so that they may resist the attacks 
of parties interested in the estate, who may feel that they have not 
received what they would like to have received. Again it shows that 
it is of prime importance that witnesses to wills should be men of 
character, whose memories will not prove defective when the time 
comes to prove execution. If by any sort of influence, lapse of memory 
or otherwise, witnesses can affect the probating of a will, when they, 
by their own signatures, have solemnly affirmed it to be properly 
executed, there is grave danger to estates. 





MUNICIPAL HOME RULE. 





[An Address before the New Jersey State Bar Association, at Atlantic City, June 16, by the retiring Presi 
dent, Hon. Frederick W. Gnichtel.} 

In the last political campaign in this State the question of 
Home Rule was freely discussed and found great favor among the 
people generally. One of the great political parties and many of 
the candidates made it a part of their platforms. The title “Home 
Rule” is catchy and attractive, but is rather difficult to define. It 
cannot be said to be a “right” recognized by law, but represents 
rather a political policy, and, as such, the title is significant and 
appropriate. It implies, especially in the West, where the move- 
ment has taken definite form, local regulation and self-government by 
the people of a municipality, guaranteeing a certain degree of 
autonomy and independence, and founded on a constitutional grant 
to the local community to determine the form of its own govern- 
mental organization. It does not mean that a designated locality 
shall be completely liberated from the laws of the State, nor vest 
in the people within such district power to legislate without restriction 
on any and every subject. Such a scheme would create an inde- 
pendent government within the boundaries of the State, and is im- 
practicable. 

That such power may be granted by a Legislature was suggested 
by Justice Hunt, of the United States Siipreme Court, in Barnes v 
District of Columbia, 91 U. S. 540. He says, speaking of a municipal 
corporation, that “The legislature may give it all the powers such 
a being is capable of receiving, making it a miniature State within 


its locality.” 
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It is doubtful whether the Legislature in this or any other State 
has the power to make such a grant under the Constitution, and 
to place a given locality out of and beyond all legislative influence 
would not be sustained by the thinking people. | 

But whether a State goes as far as that or not, it must be 
recognized that the right of self-government in cities, when granted 
by the people, necessarily must limit to some extent the powers of 
general government. 

Our municipalities are agents of the State, erected in and over 
limited parts of its territory, whose governments are established 
by the State for limited purposes, of concern to the immediate inhabit- 
ants. 

That dissatisfaction exists with municipal government is apparent 
to everyone who has studied the subject. The condition is not at 
all novel, as cities have been struggling with problems that have 
continually arisen from time immemorial, and it is safe to say that 
municipal problems will always exist as long as population increases 
and new wants arise. Changes are constantly demanded and reforms 
suggested, and the law-makers are always ready to give prompt and 
sincere recognition to local requirements. In our State it certainly 
cannot be said that the Legislature has failed promptly to respond 
to demands concerning the needs of cities. 

In our Compiled Statutes, about 5,000 sections are devoted to 
the affairs of cities, boroughs, towns, townships and villages, and the 
willingness of the Legislature to meet any demand in this direction 
is further shown by the fact that during the past five years, out 
of a total of 2,144 acts passed, 1,763 relate to municipalities. But, 
notwithstanding this, the desire for a greater degree of local self- 
government has taken hold of the people of this State, in common 
with the people of many of the States throughout the country, and 
is especially emphatic at the present time. The development of the 
municipality during the past fifty years has been tremendous, and 
this is true whether we consider it from the viewpoint of statistics 
or of functions. 

The principle of self-government is deeply rooted in the minds 
of our people, and naturally so, as we believe that government is 
based upon the consent of the governed. 

The affairs of our nation are under the control of the Federal 
government; certain other functions are left by the veople to be 
discharged by the State, and still others to be properly performed must 
be left to the localities immediately concerned. 

In carrying out this scheme it is necessary that localities should 
lave the largest amount of independence in local affairs consistent 
with our general scheme of government. Interference in local affairs 
has never met with unqualified approval, and we find comment on 
that subject as early as 1815, in an opinion by Judge Spencer, in 12 
Johnson (N. Y.) 122. In referring to the Act of the New York 
legislature under discussion, he says: “Though the Act of. 1806 
‘ontains no recitals stating that it was passed on the application of 
the corporation of New York City, yet we must presume that it 
Was so passed, it being almost the invariable course of procedure for 
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the Legislature not to interfere in the internal affairs of a corporation 
without its consent, signified under its common seal.” 

Attempts have been made in many of the States, both by the 
Legislature and by the Courts, to check interference. The Courts 
sought to meet it on the ground that cities had certain inherent rights 
at common law which were not surrendered upon the adoption of the 
Constitution, which rights, it was contended, were still vested in the 
people of the municipalities. 

The question was first raised in a Michigan case (LeRoy y, 
Hurlburt, 24 Mich. 44), in which Judge Cooley discussed the ques- 
tion whether self-government is a mere privilege granted by the 
Legislature to be withdrawn at will, and found in the Constitution of 
that State implied restriction upon the powers of the Legislature 
as regards local government; that the Constitution was adopted in 
view of a well-understood and tolerably uniform system of local 
government, existing from the earliest settlement of the country, 
from which, he stated, the liberties of the people were generally 
supposed to spring. 

In Holt v. Denny, 118 Ind. 449, it was held that the right of 
inhabitants of cities to control their local affairs could not be taken 
away by the Legislature, and was not surrendered upon the adoption 
of the Constitution; that it was still vested in the people of the 
respective municipalities, and that the Legislature could not appoint 
officers to administer municipal affairs. The case involved the estab- 
lishment of a fire department, and the Court held that the right to 
provide and maintain a fire department in towns and cities is vested 
in the inhabitants of the respective municipalities as an element of 
local self-government, and is not subject to legislative interference 
except so far as the General Assembly may prescribe rules to aid 
the people in the exercise of such right. 

This principle of the inherent rights of cities was upheld in other 
States, notably in Nebraska and Texas. The decisions in Indiana and 
Nebraska were afterwards modified, and the Supreme Court of 
Texas, in overruling the lower Court of that state, held that “No 
inherent right of self-government can be implied from the history 
or traditions of the State.” 

That no such right exists in New Jersey has been definitely 
settled by our highest Court, in Booth v. McGinnis, 78 Law 346. The 
Court of Errors and Appeals (Justice Garrison writing the opinion) 
held that our Constitution does not guarantee to the people local 
self-government, and does not prohibit the Legislature from exercis- 
ing powers of local self-government through the instrumentality ol 
commissions, however chosen. It was argued by counsel that the 
right of local self-government had existed in the people of New 
Jersey from time immemorial; that it had never been surrendered by 
the people, and is therefore impliedly protected by the Constitution. 
In answering this argument, the Court referred to the early charters 
granted by the Legislature to the towns in this State, and found 
that it was the practice of the Legislature in the very grant of power 
to appoint by name the city councilmen and officials; that there was 
no recognition of right of local self-government and no uniform sys 
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tem; that in some instances the privilege of local self-government was 
granted, in others it was withheld; that no such right existed at the 
time our present constitution was adopted, and there is nothing in 
the constitution to guarantee it; that the Legislature of New Jersey 
has full control over municipalities, and may regulate the internal 
affairs of towns and counties, and appoint local offices 6r commissions 
to regulate their affairs, the only limitation being that it shall be 
by general laws. 

This power has been constantly exercised by the passage of Acts 
regulating the internal affairs of municipalities, by appointing com- 
missioners to take charge of streets, by abolishing offices, ousting local 
officers and appointing new ones, fixing and increasing salaries, etc. 
Until 1875 it was done by special Acts; since that the same thing 
to some degree has been accomplished under the guise of general 
Acts. 

The attempts on the part of the law-making powers to remedy 
the matter have not been taken very seriously, as all legislative 
charters, no matter what powers are granted, are of course controlled 
by the Legislature, and do not prevent interference in local affairs. 

In 1911 the Legislature of Wisconsin passed an Act granting 
home rule to cities, and granting them the power to frame and adopt 
their own charters ; but it was declared unconstitutional on the ground 
that a municipal corporation could be created by the Legislature only, 
and that the Legislature could not delegate its powers. 

The so-called “Home Rule” Act, passed by the last Legislature 
of this State, is hardly entitled to be classed as such. It is rather a 
codification of municipal Acts. 

The first attempt to give cities a complete entity apart from 
the State, by constitutional amendment, was in 1875, when the 
State of Missouri adopted what is known as the Freeholder Charter 
system. By the provisions of an amendment to the Constitution 
adopted in that year every city with a population of over 100,000 
was given certain privileges of self-government never before possessed 
by any American municipality. It was vested with the constitutional 
authority to elect, if it saw fit, a “Board of Freeholders,” which was 
to act as a constitutional convention for the city. Such a board, 
when chosen, was to frame for the city a charter, which, without 
interference from the Legislature, was to be submitted to the people 
lor their approval or rejection. If ratified by the peopie it became 
the organic law of the city. 

The proposition met with considerable opposition at the con- 
stitutional convention, especially from the delegates representing the 
tural sections. It was feared that St. Louis, which was the only 
tity to which it applied, might set up an independent government of 
its own, and, as a result, the clause was added, “Notwithstanding the 
provision of this article, the General Assembly shall have the same 
power over the city and county of St. Louis that it does over other 
tities and counties of this State.” But, notwithstanding this restric- 
tion, the Legislature has been careful not to interfere in purely local 
matters. 
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Acting under the provision St. Louis adopted such a charte 
which remained in force until 1914, when an amended charter wa 
adopted. 

Kansas City adopted a similar charter in 1889. 

In 1879 California incorporated in its Constitution a freeholde; 
charter provision, differing somewhat from the Missouri experiment 
It empowered a city having a population of over 100,000 to frame , 
charter for its own government, consistent with and subject to the 
laws of the State. The charter was to be voted upon by the people, 
and, if adopted, was submitted to the Legislature for approval or 
rejection as a whole. If approved, it became the organic law of the 
city and superseded any existing charter and any inconsistent, special 
laws; it empowered cities to enforce all local police, sanitary and 
other regulations, not in conflict with general laws. The Courts 
held that under this constitutional provision the people had with. 
drawn from the Legislature the right to exercise any legislative 
authority in the enactment of a municipal charter until after its pro- 
visions had been formulated and approved by the city itself; and, 
further, that any power might be conferred which the Legislature 
might grant in a legislative charter. 

The Initiative and Referendum provisions of the Los Angeles 
charter were sustained on the theory that such legislative power was 
delegated to the city. 

“Home Rule” is evidently popular in California, judging from 
the fact that numerous amendments have been adopted by the 
people; some of them granted enlarged powers, while others simpli- 
fied the method of adopting charters. In 1887 the provision wa: 
extended to cities of 10,000, and in 1892 to all cities of more than 
3,500 population, and the system has been adopted by more than 
half the cities of the State. All the large cities are now operating 
under this system. 

“Home Rule” constitutional provisions were adopted by the 
States of Washington in 1889; Minnesota in 1896; Colorado in 1902; 
Oregon in 1906 ; Oklahoma in 1908 ; Michigan in 1908 ; Ohio, Nebraska, 
Texas and Arizona in 1912. 

The Minnesota amendment provided for a general law for the 
incorporation of municipalities. Although a four-seventh vote was 
necessary for its adoption, more than 40 of the 80 cities are working 
under the new system. 

Some very interesting questions have been raised in the Courts 
of Minnesota touching the pewers to be exercised by cities adopting 
the home rule charter. The provision was silent on the question 0! 
eminent domain, but the Court held that the power granted 
by the people embraced the right of eminent domain as a necessaty 
incident of municipal authority; that the power conferred extends 
to all subjects and matters properly belonging to the government 0! 
municipalities and includes any subject appropriate to the orderly 
conduct of municipal affairs. 

In this the Minnesota Courts followed the Missouri Courts. In 
California and in Washington the Courts held that home rule char- 
ters had no such power. 








charter, 
ter was 


eeholder 
eriment, 
frame a 
t to the 
> people, 
roval or 
w of the 
t, special 
tary and 
> Courts 
ad with- 
‘gislative 
r its pro- 
elf; and, 
gislature 


Angeles 
ywer was 


ing from 

by the 
‘s simpli- 
sion was 
1ore than 
lore than 
operating 


1 by the 
y in 1902; 
Nebraska, 


w for the 
vote was 
> working 


he Courts 
adopting 
uestion 0! 

granted 
necessary 
d extends 
rnment 0! 
le orderly 
ourts. In 
rule char- 


MUNICIPAL HOME RULE. 201 


In Minnesota the question was raised as to the right of the city 
to regulate certain judicial proceedings. The provision of the Duluth 
charter prescribed the manner in which claims against the city should 
be presented, and provided for an appeal to the District Court in case 
of allowance or disallowance by the Common Council. The Supreme 
Court upheld the provision concerning the appeal as vaiid and as an 
appropriate subject for charter supervision and regulation. 

A home rule clause was part of the Constitution under which 
Oklahoma was admitted into the Union, and all the larger cities 
have taken advantage of it and operate under the commission form 
of government. All charters required the approval of the Governor 
of the State. The powers of Initiative and Referendum are reserved 
to all cities, and also the right to own their own public utilities. The 
power of cities was extended by an enabling Act passed the same 
year, which gave a broad interpretation to the public ownership 
clause, and gave to cities the right to own their own public utilities, 
and also engage in the manufacture of any material for public im- 
provement purposes, and to sell such materials to other cities. 

Ohio, with the experience of a dozen or more States before it, 
adopted a plan of home rule in 1912, which, I am informed by a 
member of the Ohio Bar, is popular, and is working successfully 
in many of the cities. Municipalities by a two-thirds vote are author- 
ized to frame and adopt a charter, to exercise all powers of local self- 
government, and enforce within their limits, police, sanitary and 
similar regulations not in conflict with general laws; may acquire 
land for public use, and may acquire land in excess of that actually 
necessary, and sell such excess with appropriate restrictions to 
preserve the improvement made. 

Two years ago a home rule feature was included in the new 
Constitution submitted to the people of New York. It was not 
adopted, but I call attention to it, because the framers of it seem 
to have had in mind the experience of some of the Western states, 
and avoided some features which have not proved satisfactory. It 
gave to every city exclusive power to manage, regulate and control 
its private affairs and its municipal government, subject to the pro- 
visions of the Constitution and the general laws of the State. 

Under its provisions cities are empowered to organize and manage 
all departments of the municipal government and to regulate the 
powers, duties, qualifications, mode of selection, number, terms of 
office, compensation and method of removal of all city officers and 
employés; to revise or enact amendments to its charter in relation 
to its property, affairs or municipal government, and to enact amend- 
ments to any local or special law in relation thereto; to adopt a 
tevised charter or enact amendments to its charter or to any existing 
or special law in relation to any matter of State concern, the manage- 
ment, regulation and control of which shall have been delegated to 
the city by law, until and unless the Legislature shall enact a law 
inconsistent therewith. 

The provision gives to a city complete control in certain matters, 
and permits a city to regulate matters of State concern within its 
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boundary, until the Legislature intervenes. Certain amendments may 
be made without the intervention of the Legislature. 

These provisions confer upon cities the power to regulate their 
affairs within the restrictions and under the conditions stated, without 
resort to the Legislature. The general purport of the provisions is 
stated to be to obviate the necessity of repeated applications to the 
Legislature as heretofore in city matters, and to enable cities to con- 
trol their own property, affairs and municipal government, subject to 
certain supervising power of the Legislature. 

The adoption of home rule in some twelve of the Western 
states has brought forth a large amount of litigation, due to the 
vagueness and uncertainty of many of the provisions and to the 
general terms in which they are couched. The result was, that 
the Courts were called upon to interpret many doubtful clauses. An 
examination of the decisions of the various States shows that the 
Courts have construed grants pertaining to taxation, eminent domain, 
police, police courts, health, education, the annexation and separa- 
tion of territory, streets, the ownership of public utilities, municipal 
elections, the presentation of claims against the city, and the granting 
of jurisdiction to municipal Courts. The same questions still arise, as 
the framers of the amendments to the Constitutions apparently 
deliberately follow in the footsteps of the old provisions, and cast the 
same burdens of resolving debatable questions upon the Courts. 

The most important part of this litigation arose from the failure 
to draw a definite line between the local and State powers. The 
limitations in the grants were of course necessary. The State must 
retain control. In many of the States these limitations have been 
strictly construed on the principle that all questions as to grants of 
power to municipal corporations over which a doubt has arisen must 
be decided against the municipality. So strict was the construction 
that in some of the States constitutional amendments have been 
largely nullified. 

The Courts of Missouri held that the proposition that when a 
city has adopted a charter it is out of and beyond all legislative in- 
fluence cannot be sustained, and the Courts of California adopted 
the same view. 

In Ohio it has been held that the municipal charter is the con- 
stitution of the city, limited only by its own and the provisions of the 
State and Federal Constitutions; that it has placed the local affairs 
in the hands of the people of the locality, who ought to know better 
than an outside assembly just what the locality wants and what it 
does not want; that the Legislature may possibly prescribe limitations, 
but is restrained from making direct and affirmative legislation in 
matters of purely local significance; that the provisions of a charter 
have the same force, within the limits prescribed, as a statute passed 
by the Legislature. Y 

A careful review of the decisions, and an examination of publica- 
tions relating to the operation of these provisions in the various 
States, show that the Courts have been most liberal in their treat- 
ment of the questions relating to this subject, and have sought to 
carry out the intention as expressed in the constitutional amend- 
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ments. On the whole, it may be said that in most of the Western 
States’ cities have @btained complete control of local affairs, so far 
as it is possible or desirable under our form of government. 

With the experience of the Western States, it is now possible 
to enumerate the functions which are advisable or necessary for a 
city to exercise. On this subject it must not be forgotten that there 
are certain matters regulated by municipalities which are and always 
must be under the immediate control of the State. Such general 
subjects as crime, contracts, domestic relations, wills, mortgages, 
lands, real and personal property, insurance, banking, corporations 
and many others, have never been regarded as appropriate subjects 
of Jocal control. No question regarding them has conie up in any 
of the States. There are also certain matters which have been 
recognized as of local interest exclusively, which may become so 
involved and far reaching in their relations that the State will have 
to step in and assume control. When the supply from the back yard 
well, or the town pump, became insufficient or unhygienic, one of 
the greatest concerns of a city was an adequate supply of potable 
water. Fifty years ago this was a purely local concern. But as 
necessities increased with population in order to conserve the source 
and purity of the supply and guarantee an equable distribution of 
water, it became a matter of State control and regulation. 

This applies also to many other municipal functions which in 
former days concerned the household, and later of the city, and which 
to-day must be supervised by general State laws. This is only 
one of the important phases which must be considered in dealing 
with the question. 

In some of the States, the home rule principle has entirely 
obliterated the old party lines, and substituted individual for party 
responsibility. This is not regarded with favor by some who con- 
sider that it is not in harmony with our principles of party govern- 
ment. Partisan politics have not always been for the best interests 
of our cities, but usually we deal only with two parties. Under the 
system used in some of the Western cities there are sometimes scores 
of individual candidates, all running on personal platforms, resulting 
in great confusion, and in some cities this has created dissatisfac- 
tion with the system. 

In view of the rule relating to municipalities it is better to make 
a specific enumeration of powers, and set them forth in explicit terms, 
a course which has been adopted by some of the States. The pro- 
posed amendment to the New York Constitution is probably the best 
that has yet been framed. It grants powers which are definitely 
stated, and the limitations imposed are clearly specified. 

Home rule, if adopted in our state, should be based on a grant 
direct from the people. A city should be permitted to frame and 
adopt its own charter, subject only to the laws relating to matters 
of general State concern. This would give cities complete control 
in local matters, and make unnecessary the repeated applications to 
the Legislature in matters relating to their internal affairs. A pro- 
vision of this kind would not make a city independent of the Legis- 
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lature, but it would simplify legislation and prevent the Legislature 
from saddling on a city measures which interfere with its proper 
and natural development. 





A WOMAN LAWYER AS MYSTERY EXPERT. 

The persistence and sagacity displayed by a woman lawyer in 
the city of New York, Mrs. Mary Grace Humiston, in solving the 
mystery of the Ruth Cruger case, has elicited wide-spread interest 
and approbation among lawyers everywhere, as well as by the general 
public. The following sketch of her life, which appeared in the New 
York “Evening Sun” of June 19, shows that the Cruger case was 
not the first which had brought her reputation. Said the “Sun:” 

Her work in the Ruth Cruger case is by no means the first notable 
achievement in her life. Her unearthing of the peonage conditions in 
Southern turpentine camps, her investigations of immigrant condi- 
tions abroad and her work in a series of murder cases, culminating 
in the Stielow case, were each links in a mounting record of earnest 
endeavor. 

Mrs. Humiston was born of an old New York family. Her father 
was Adoniram Judson Winterton, a well to do merchant and promi- 
nent in the lay work of the Baptist Church. She was educated in 
this city and in 1888 was graduated from Hunter College. Several 
years later she was moved to put her training to use and taught a 
short time at the Collegiate School, West End avenue and Seventy- 
seventh street. 

Some time after her first marriage she entered an evening class 
at the New York University Law School. Dean Ashley was so im- 
pressed with her abilities that he urged her to attend morning sessions 
as well. She did this, completing the three years’ course in two years 
and being graduated in 1904, the seventh in rank in her class. 

She served a clerkship the following year with the Legal Aid 
Society and was admitted to the bar in 1905. In that year she 
founded the People’s Law Firm. It had a modest beginning in a 
small office in the Bible House, but its success was so great in a short 
time that two branch offices were opened and a number of assistants 
engaged. 

The purpose of the People’s Law Firm was to give expert advice 
to persons who could pay a small sum for services. The Legal Aid 
Society refused all cases for those able to pay even a small amount. 
By her own arrangement, Mrs. Humiston enabled poor persons with 
some money to keep out of the hands of unprincipled and incompetent 
lawyers. 

Clients who came to Mrs. Humiston in this way asked her to find 
trace of relatives and friends who had gone South and then disap- 
peared completely. She investigated and found an appalling condi- 
tion, with agents operating in this city and elsewhere to lure persons 
into peonage in the turpentine camps of the South. 

Her evidence was Sooamiie to the surface and S. S. McClure sent 
her South to make an investigation in the camps themselves. Mrs. 
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Humiston went strongly against the advice of her friends. Her in- 
tended route through the South she left with her sister, Mrs. Harry 
Arnold Day, of 19 Park avenue, so that she might be traced in case 
she, too, disappeared. 

Disguising herself in many ways, Mrs. Humiston went from 
camp to camp in the South, although they were guarded and no 
stranger was permitted to enter. She went into one camp disguised 
as an old native woman selling scissors. At other places she slipped 
inon the wagons delivering supplies. 

Completing this work in a year, Mrs. Humiston was appointed 
an assistant to Attorney-General Bonaparte at Washington to pre- 
pare the evidence for prosecution. Her activities and disclosures, it 
has been acknowledged, were responsible for wiping out peonage con- 
ditions in the South. 

In the winter of 1908 Mrs. Humiston went abroad to conduct 
private investigations of immigration conditions from their foreign 
origin. She traveled through the Holy Land and Egypt and back 
through Greece and was in Constantinople when it was fired upon. 
She then moved north, through Austria-Hungary and Germany, where 
she studied immigration not only among the peasants themselves, but 
through Government labor bureaus. 

She proceeded next to Italy, where she followed immigrant ma- 
terial even into remote regions in the mountains. The publication of 
her discoveries in magazines in this country, under the name of Mary 
Grace Quackenbos, played a part in the restriction of immigration. 
Mrs. Humiston was the first in these magazine articles to bare to the 
public in this country the organized attempts to entice foreigners here 
with false stories of American gold and wealth. The agents worked 
only to obtain a large part of the immigrant’s savings in steamship 
fares. 

Investigating these conditions still further, Mrs. Humiston went 
to Cuba and then to South America in 1912. When at Lima, Peru, 
she met Howard Humiston, a New York lawyer. She had been 
associated with him previously in the People’s Law Firm. They 
were married in Lima. 

Shortly after they sailed for Buenos Ayres, where they took a 
boat for England. It was a slow vessel, requiring a month for the 
voyage. A few days out one of the passengers was found to have 
smallpox. There was no physician aboard, but Mrs. Humiston 
demanded of the captain that charge of the situation be placed in her 
hands. 

She had mittens made for the patient’s hands and coverings for 
his face and commandeered all paper aboard to burn them. Despite 
the confinement of the long voyage not a person aboard contracted the 
disease and when the ship reached England it received a clean bill 
of health because of Mrs. Humiston’s efforts. 

Following her second marriage Mrs. Humiston retired to pri- 
vate life, resisting for a while all importunities of her friends to prac- 
tice law. In the spring of 1916 she yielded to these entreaties when 


the pitiable case of Mrs. Antoinette Tola was brought to her atten- 
hon, 
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The Italian woman had been convicted of murdering her hus- 
band and was under sentence of death. Mrs. Humiston obtained eyi- 
dence to prove that Mrs. Tola had been driven to the street by her 
husband and that she killed him when she refused longer to obey his 
orders. She obtained first a reprieve for the condemned woman and 
then a pardon. 

Her success in this brought her the case of Gennaro Mazzella, 
when he was in the death house at Sing Sing. Mrs. Humiston dug 
up evidence that proved the man was innocent. He was retried and 
acquitted. 

Several other cases of a similar nature followed and then Thomas 
Mott Osborne selected her to investigate the case of Charles Stielow. 
She went to Auburn and obtained King’s confession. Twice her life 
was threatened when she was investigating the case in Cattaraugus 
county. 

The threats didn’t scare her a bit. She went ahead and got the 
evidence she wanted and then took it to Governor Whitman. There 
were powerful political influences against her and Governor Whitman 
twice before had refused to save Stielow. But he listened to Mrs. 
Humiston’s evidence and it was so convincing that on December 4 
last he commuted the death sentence to life imprisonment. 

Then Ruth Cruger disappeared. Her family spent a small for- 
tune in seeking her and the police endeavored to and bungled. Mrs. 
Felix Adler went to the Cruger family’s aid and engaged private 
detectives to investigate. They made headway, but not much. The 
people who had known Mrs. Humiston’s work in the Tola, Mazzella, 
Stielow and other cases said to Mrs. Adler: 

“If there’s one person in the world who can find what happened 
to Ruth Cruger, it’s Mrs. Humiston. Interest her and the case will 
be solved.” 

They did interest her, although the call to private life was still 
strong. And Mrs. Humiston worked without a penny of recompense 
or the desire or expectation of any, but because her unbounded en- 
thusiasm for work surpassed all hope of reward or the claims of the 


ease of social life. 





IN RE WILL OF GLUCKEMAN. 





(N. J. Court of Errors and Aeantin, June 18, 1917). 
Will—Manner of Execution— Educational Disability— Burden of Proof—Misunderstanding 
of Legal Effeckof Will not to Defeat Probate. 


1. A will properly proved to have of the Court that testator knew its 


been executed with due legal formality 
by a testator whose testamentary ca- 
pacity is not questioned, is entitled to 
probate, in the absence of fraud, un- 
due influence, or mistake in the ident- 
ity of the document executed. 

2. Physical or educational disabil- 
ity, however, as blindness or inability 
to read the language, if accompanied 
by circumstances leading the Court to 
suspect possible imposition, subjects 
proponents of a will to the additional 
burden of showing to the satisfaction 


contents so that he understood them. 

3. This burden is sustained by sat 
isfactory proof that the testator wa 
made acquainted with and understood 
the contents of the will to the samé 


extent that he would have done if the 
disability had not existed and he ha 
read the will himself. The extent of 
the burden is measured by the effect 
of the disability. 


4. In the absence of fraud or ur 
due influence, a variance between th¢ 








































er hus- 
ied evi- 
by her 
bey his 
lan and 


azzella, 
ton dug 
‘ied and 


Thomas 
Stielow. 

her life 
araugus 


got the 
There 

N hitman 
to Mrs. 
‘ember 4 


mall for- 
od. Mrs. 
1 private 
ch. The 
Mazzella, 


happened 
case will 


was still 
com pense 
unded en- 
ms of the 


understanding 


or knew its 
rstood by 
ined by 8a 
testator wa 
i underst 
to the same 
» done if the 
and he 
the extent o 
by the effec! 


fraud or ur 
petween the 


IN RE WILL OF GLUCKMAN. 207 


will and the instructions from which 6. Misunderstanding of the legal ef- 
it was drawn will not defeat probate. fect of the provisions of a will, 


5. In the absence of fraud or un- whether resulting from erroneous 
due influence, mistake, except in legal advice or otherwise, will not, in 
identity of the instrument executed, the absence of fraud or of undue in- 
will not defeat the probate. fluence, defeat probate. 

In the matter of the last will and testament of Isaac Gluckman, 


deceased. On appeal from the Prerogative Court. 


Mr. Elmer W. Demarest, Proctor, Mr. Lindley M. Garrison and 
Mr. Gilbert Collins, of Counsel, for Appellants-Proponents. 


Mr. Max Levy, Proctor, and Clarence Linn, of Counsel, for 
Caveators-Respondents. 


Mr. Joseph M. Noonan, of Counsel, for Respondent—Rosa Gluck- 
man. 


STATEMENT OF CASE. 


This is an appeal from an order of the Prerogative Court affirm- 
ing an order of the Hudson County Orphans’ Court denying probate 
to a document offered as the last will and testament of Isaac Gluck- 
man, late of the city of Bayonne, deceased. Gluckman left a widow 
but no descendants. The will in question was drawn and executed 
two days before his death, when he was about to undergo an opera- 
tion for appendicitis, and it gave his entire estate to his executors to 
pay bis widow, out of the income, “a weekly allowance of forty dollars 
and such other sums as may be necessary during the term of her 
natural life,” she to remain in the residence, and after her death the 
entire residue of the estate to go to such Home for old people as the 
widow should by will direct, or, in default of such direction, as should 
be selected by the executors. It appointed as executors, Mahnken, 
the president of a bank with which the testator did business, Annett, 
testator’s real estate agent, and Judge Roberson, his lawyer who had 
represented him during a period of twenty-five years, and who drew 
the will. Testator was unable to read or write (except his own signa- 
ture) in the English language, but could talk and understand that 
language, although somewhat brokenly and imperfectly. He was in 
bed when he gave instructions for drawing the will, and his lawyer 
testified that the instructions as given were, “All of the property for 
Mrs. Gluckman for life. I want Mr. Roberson and Annett and 
Mahnken to be executors. The debts of the estate are so many that 
I do not know when she will get any income; allow her forty dollars 
a week out of the income. Not move from the house until she die.” 
Then he said after I had stopped writing, “give her as much more 
as is necessary for her support, and after her death to Home for Old 
People.” The lawyer produced a short abbreviated memorandum 
made by him as these instructions were given. He says he understood 
or interpreted the part of the instructions after the one for the appoint- 
ment of executors to be a modification of the first sentence of the 
instructions; that he went into an adjoining room and at once drew 
the will in accordance with his interpretation, brought it back and 
tead it paragraph by paragraph to the testator, who fully understood 
itand nodded assent to each paragraph; that he told testator that the 
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provisions of the will which directed the executors to pay the widow, 
in addition to the forty dollars weekly ‘allowance, “such other sum 
or sums as may be necessary during the term of her natural life,” 
would permit the executors to give and allow her the whole income 
after the debts were paid, and that the testator said “all right. That’s 
good.” The will was then executed with complete formality in all 
respects. There was evidence that, after the execution of the will 
and immediately before the operation, testator told his wife and others 
that he had left everything to his wife. The estate consists of about 
one hundred small houses, estimated to be worth from $200,000 to 
$250,000, but subject to $101,000 of mortgages and $9,000 or $10,000 
of unpaid back taxes. There were also outstanding promissory notes 
of the testator amounting to from $16,000 to $25,000. 

There was a former wil executed some four years earlier, and 
which is still in existence, which, if revoked, gave $5,000 each to his 
brother and to a sister of testator, $1,000 to the widow of a deceased 
brother, and the remainder of testators’ estate to his widow abso- 
lutely. The brother and sister are the caveators, and testator’s widow, 
while not formally a caveator, was represented by counsel who took 
the chief part in opposing the probate. 

The opinion of the Court was delivered by 


WHITE, J.: The question involved is one of probate under 
the statute, pure and simple, and not one either of construction or of 
reformation. 

The document offered for probate is of testamentary character; 
it is in writing; it was signed by the testator; it was both signed by 
the testator and declared by him to be his last will in the presence of 
two witnesses who were present at the same time, and who subscribed 
their names thereto as witnesses, in the presence of the testator, and 
at his request. It has not been revoked and the testator is now dead. 
No question is raised involving lack of testamentary capacity on his 
part. 
A will so executed under these circumstances is entitled to 
probate unless it be the result of fraud or of undue influence or (within 
certain limitations) of mistake. Fraud (and this involves bad faith 
on the part of its perpetrator) wilfully deceives free agency; undue 
influence over-masters it; while mistake, whether self induced or the 
result of innocent error of another, misleads free agency, without bad 
faith or domination on the part ~ ey mon 

Where a testator, in additidn to complete testamentary mental 
capacity, is in full enjoyment of average physical and educational 
faculties, it would seem that, in the absence of fraud or of undue 
influence, a mistake, in order to defeat probate of his entire will, in 
substance or effect really amounts to one of identity of the instrument 
executed ; as for instance, where two sisters, in one case, or a husband 
and wife in another, prepared their respective wills for simultaneous 
execution and through pure error one executed the other’s and vice- 
versa, Anon, 14 Jur. 402; Re Hunt L. R., 3 P. & D. 250; Nelson v. 
McDobald, 61 Hun. (N. Y. 406). 
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Short of this, however, or of something amounting in effect to 
the same thing, it is against sound public policy to permit a pure 
mistake to defeat the duly solemnized and completely competent testa- 
mentary act. It is more important that the probate of the wills of 
dead people be effectively shielded from the attacks of a multitude 
of fictitious mistakes than that it be purged of a will, containing a few 
real ones. The latter a testator may, by due care, avoid in his life 
time; against the former he would be helpless. 

Where, however, a testator, by reason of physical or educational 
disability, as by blindness or by inability to read the language in which 
the will is written (as in the case sub judice), is unable, by the exer- 
cise of his own faculties, to see for himself that the will expresses 
his testamentary desires, an additional burden is imposed upon the 
proponents of the will, where there are any circumstances which lead 
the Court to suspect that he may have been imposed upon (Patton v. 
Hope, 37 Eq. 522), namely, that of showing to the satisfaction of the 
Court that such a testator was made acquainted with the provisions 
of the will so that he understood them. Day v. Day, 3 Ea. 549; Harris 
v. Vanderveer’s Executor, 21 Eq. 561; Lyons v. Van Riper, 26 Eq. 337; 
Hildreth v. Marshall, 51 Eq. 241. 

Most frequently when a physical or educational disability of this 
character exists, contested will cases are founded upon fraud or upon 
undue influence. 

In the present case, however, the learned trial Judge oi the 
Orphans’ Court of Hudson County, before whom the issue was tried, 
and the learned Vice-Ordinary who heard it on appeal to the Preroga- 
tive Court, were both of the opinion that neither fraud or undue in- 
fluence entered into the making of this will. A careful examination 
of the evidence leaves us in entire and emphatic accord with this 
view. 

Both of these Judges, horvever, were convinced that, by reason 
of what they thought was an error on the part of the lawyer who drew 
the will in misinterpreting the testator’s intentions, and also in advis- 
ing testator of the legal effect of one of its provisions, the will as 
executed did not, in at least one very important respect, carry out the 
intention of the testator, and that it was not, in this respect, under- 
stood by him when he executed it. For this reason prohate was re- 
fused. We think this was error. 

While we agree that a situation arose under the evidence (by 
reason of testator being unable to read the English language, taken in 
connection with the testimony tending to show a state of mind or in- 
tention on his part inconsistent with that indicated by the will as exe- 
cuted) which put the burden upon proponents of showing to the satis- 
faction of the Court that the testator was made acquainted with the 
provisions of the will so that he understood them, we nevertheless 
think that proponents successfully sustained this burden. 

The contrary view of the learned trial Judges below seems in 
reality to have been based upon two uncontrolling elements, namely : 
What they thought was a variance between the will as executed and 
and the instructions from which it was prepared; and 2, what, if it 
existed, amounted to a pure mistake upon the part of the testator 
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(whether self-induced or resulting from erroneous legal advice of his 
lawyer) as to the practical effect of a provision of the will which he 
knew it contained and thoroughly understood. 

As to the first of these it is quite immaterial whether the wil! 
did or did not correctly embody the instructions, if, in point of fact 
the testator, when he executed it, was made acquainted with and 
understood its contents. As was said by Vice-Ordinary Reed In Re 
Livingston’s Will, 37 Atl. Rep. 770, “It is said that her instructions 
were not followed in drafting the will; . . . and that the will as 
drafted does not carry into effect that wish. . . . But, whether it does 
or not, if she was capable of making a will and there was no fraud 
practiced upon her by which she was misled into signing what she did 
not wish to sign (and there is no proof of fraud in this case), it would 
not matter what variation there might be between the instructions and 
the executed instrument. 

As to the second: Assuming that the lawyer’s assurance that the 
“such-sum-or-sums-as-may-be-necessary” clause would permit the 
executors to pay over the entire income after the debts were satisfied, 
was intended and understood as legal advice upon the construction 
of this clause, and that it was legally unsound (which, under the cir- 
cumstances, we think it was not), that also, in the absence of fraud 
or of undue influence, is insufficient to defeat probate of the will. It is 
no new thing for provisions in wills to turn out, under the established 
rulings of the Courts, to have a very different meaning from that 
which the testators themselves, under honest but mistaken advice of 
counsel, thought they had when the wills were executed, but this has 
never been a ground for refusing probate. The learned Vice-Ordinary 
recognized this rule, citing Collins v. Elstone, L. R. (1893), Probate 
Div. 1, but thought the situation was different where the testator 
could not read or write. We think the difference is limited by the 
effect of the disability which gives rise to it. Ifa blind testator makes 
a will and through pure mistake a clause which he intended, and gave 
instructions to insert, is left out, the will is entitled to probate if the 
testator was made acquainted with and understood what it did con- 
tain, in spite of the fact that he intended to insert another clause 
which by inadvertence was omitted. A tinge of fraud or of undue 
influence might shed an entirely different light, but in the absence 
of either of these, the error becomes a mistake, pure and simple, not 
resulting from, and therefore not protected by, any failure to con 
form to any rules devised tg overcome the disadvantage of the dis 
ability. 

So in this case, the testator was made acquainted with and under- 
stood the fact that the will which he was about to execute provided 
that his wife should get, during her lifetime, from the executors, ou! 
of the income forty dollars per week and such additional sums #& 
should be necessary. Knowing and understanding that, he knew ane 


understood exactly what he would have known and understood, if 
could have read the English language with average inte!ligence aa 
understanding, and had read this will himself instead of it being reaé 
to him. We think, therefore, that the honest legal advice (if it wa 
legal advice) given him as to what the executors could legally 4 
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under the clause in question, can, even if legally unsound, have no 
more effect in preventing probate of the will in the one case than in 
the other, which is none at all. 

This brings us to the one material question in the case, which 
is, did the testator, when he executed this will, know and understand 
its provisions to the same extent that he would have done had he 
been able to read and understand written English with average facility 
and comprehension, and had he read the will himself, instead of having 
it read to him? We think this question must be answered in the 
afirmative. He was a keen business man, in full possession of his 
faculties, and thoroughly intelligent (as is evidenced by his being 
“well versed in Hebrew lore’), able and accustomed perfectly to under- 
stand and be understood by Judge Roberson, who had been his close 
and constant legal and business counsel while testator pursued the 
road from penury to comparative affluence, during a period of twenty- 
five years, and the will was read to him and expressly assented to by 
him paragraph by paragraph. The clause in question is of such a 
nature that to hear it read would necessarily convey the knowledge of 
what it said. It said the executors were to pay the widow out of 
income such sums in addition to the forty dollars per week as should 
be necessary during her life, with a remainder over after her death 
toa Home for Old People to be selected in the manner directed. 
Obviously, upon hearing this clause read by his lawyer, testator knew 
and understood exactly what he would have known and understood 
if he could have read English with perfect facility and had read it 
himself. That this is so is also evidenced by the fact that, when the 
lawyer told him this clause would permit the executors to pay all the 
income to the widow when the debts were paid, he said “All right. 
That’s good.” 

We think, therefore, that proponents have sustained the burden 
of showing that testator knew and understood the contents of the will 
when he executed it, and that it should be admitted to probate. 

We may say, in this connection also, that we are not at all certain 
that there was any mistake whatsoever made by anybody in the prepa- 
tation of this will, or in what was said as to the practical effect of the 
provisions in question. When the testator’s personality was with- 
drawn by death it left this heavily involved estate in a most precarious 
condition, and no one understood better than the testator when he 
made his will that this would be so. He knew his estate, consisting, 
as it did, exclusively of one hundred small houses, worth maybe 
$200,000, but subject to over $100,000 of mortgages, and also to 
shrinkage in rental and market value from deterioration and obses- 
sion, not to mention the cost of constant repairs and renewals, with 
$10,000 of unpaid taxes in arrear, and upwards of $25,000 of floating 
debt, was a leaky ship in a stormy sea, and that, if his wife was to get 
any real benefit from it at all, there must be skillful handling. He 
provided for such handling by securing the services, as executors, of 
the three men who had assisted him most in the very lines where 
strength would be needed, namely, his banker, his real estate man and 
tis life-long lawyer. If they were to succeed they would need 
leway, discretion, full control. Also it is quite likely that the prac- 
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tical effect of the clause in question may turn out to be to permit the 
payment of all the income to the widow after the debts are paid, just as 
the lawyer said it would. It does not.seem probable that the net 
income will amount to more than will be necessary for the widow 
to live upon in the manner her husband would have desired, and her 
age and the assistance she rendered him entitle her to enjoy, as 
soon as the dangers which threaten the entire estate are safely passed, 
This testator may well have thought he was adopting the very best 
way possible under the circumstances of securing to his wife the entire 
income of her life. That may have been what he thought when he 
told her and others that he had left everything to her. Certainly he 
did not mean that assurance literally, as the provision over after her 
death to a Home for Old People, which he included in his instructions 
and discussed and approved the details of as fixed by the will, thor- 
oughly demonstrates. 

But this be as it may, we are quite satisfied that, for the other rea- 
sons herein stated, the will should receive probate, and the order of 
the Prerogative Court affirming the order of the Ophans’ Court deny- 
ing probate, is, therefore, hereby reversed and the matter remanded 
to the Prerogative Court, in order than an order may be duly made 
admitting the will to probate. The costs will be paid out of the 


corpus of the estate. 





STATE v. MARTIN. 





(Union County Quarter Sessions, June, 1917). 


Partner Indicted for Retaining Funds Belonging to Partnership—Limited Partnership 
Act Does Not Support Indictment. 


Case of The State against Patrick J. Martin. On indictment 
for embezzlement of partnership funds. Motion to quash the indict- 


ment. Conclusions. 
Mr. Alfred A. Stein for the State. 
Mr. Frank J. Burns for Defendant. 


CONNOLLY, J.: The defendant was a member of a partnership 
composed of himself and Robert Tovell, and is indicted for the em- 
bezzlement of partnership funds. He now moves to quasi the indict 
ment on the ground that there is no statutory provision making it 4 
crime for a partner to retain funds belonging to the partnership of 
which he was a member during the time such partnership continued. 
The indictment reads as follows: 

“The Grand Inquest for the State of New Jersey, and for the 
body of the county of Union, upon their oath present, that on the 
eighth day of August, in the year of our Lord one thousand nine hur- 
dred and sixteen, at the city of Plainfield, in said county of Union 
and State of New Jersey, Patrick J. Martin and Robert Tovell wert 
co-partners, doing business under the firm name and style of ‘Marti 
Tovell Express Company,’ and the said Patrick J. Martin, as such co 
partner, then and there had come to his keeping and care certail 
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moneys, to wit; the sum of two hundred dollars, lawful money of the 
United States, of the value of two hundred dollars, being then and there 
the property of the said co-partnership of Patrick J. Martin and Robert 
Tovell, doing business under the firm name and style of ‘Martin- 
Tovell Express Company,’ and in and to which said moneys the 
said Robert Tovell was then and there entitled to the half interest or 
part thereof, and the said Patrick J. Martin, did on said eighth day of 
August, in the year of our Lord one thousand nine hundred and 
sixteen, in the city of Plainfield, in the county of Union and State 
aforesaid, and within the jurisdiction of this Court, with force and 
arms, and with intent to defraud and deprive the said Robert Tovell 
of his said interest and property in said moneys as such co-partner, 
embezzle and convert to his own use the said co-partnership moneys, 
to wit: the sum of two hundred dollars, lawful money of the United 
States, of the value of two hundred dollars, the property of said co- 
partnership of Patrick J. Martin and Robert Tovell, doing business 
under the firm name and style of ‘Martin-Tovell Express Company,’ 
contrary to the form of the statute in such case made and provided 
and against the peace of this State the government and dignity of 
the same.” 

The only question for consideration is, does the statute under 
which the indictment was found apply to one in the position of the 
defendant ? 

There was no crime at common law known as embezzlement. 
State v. Lyon, 45 N. J. L. 273; Howland v. State, 59 N. J. L. 20; 15 
Cyc. p. 488. 

The offense is of statutory origin. The first statute relating to 
the subject, to which the books make reference, was passed in 1529. 
(21 Henry VIII. c. 7). Modern statutes have been passed on the 
same subject in England, and a great number of statutes defining 
the crime of embezzlement and designating the persons coming within 
their operation are in force in this State. The statute under which 
itis sought to sustain the indictment is knownas “An Act to authorize 
limited partnerships” (3 C. S., p. 3916). Section 19 of the Act reads: 
‘That every partner who shall be guilty of any fraud in the affairs 
of the partnership shall be liable, civilly, to the party injured to the 
extent of his damage; and shall also be liable to an indictment for a 
misdemeanor, punishable by fine or imprisonment, or both, in the 
discretion of the Court by which he shall be tried.” 

The State now endeayors to hold the defendant answerable 
criminally under this statute on the ground that he has taken and 
applied partnership funds to his own use. Under the common law 
apartner was not liable to criminal prosecution for taking partnership 
lunds. (15 Cyc. 499). The injured partner had his remedy by means 
ofa civil action. It is universally held that a statute in derogation 
ofthe common law must be strictly construed, and to hold the defend- 
ait under the statute which is cited it must appear that he comes 
dearly within its provisions. Keeping in view the relation which 
partners bear to each other, and the general object of our laws relat- 
ing to the crime of embezzlement, it does not appear to me that the 
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statutory provision cited was made to protect partners against each 
other, but was enacted to protect the public against acts of individuals 
constituting a partnership. It does not use the word embezzle. 
ment. It simply makes a partner liable civilly for fraud committed 
in the affairs of the partnership to the party injured by his conduct, 
and renders such partner liable to indictment “for a misdemeanor.” A 
partner’s interest in the partnership extends to its entire property, 
until a division or separation of such property is made between the 
partners, “and one cannot commit embezzlement of money or other 
property his own or in which he has a joint interest.” (15 Cyc. 492; 
State v. Keith, 36 S. E. 169; State v. Reddick, 48 N. W. 846). 

The Legislature has power to make a statute broad enough to 
hold partners criminally responsible for misappropriation of partner- 
ship funds, but the statutory provision referred to does not go that 
far. In England a statute known as 31 and 32 Vict. c. 116, (Statutes 
at Large, vol. 108, p. 542), was passed making it criminal for a partner 
to steal or embezzle partnership moneys, goods, etc. The material 
portion of the statute reads as follows: “If any person being a 
member of any copartnership, or being one of two or more beneficial 
owners of any money, goods or effects, bills, notes, securities or other 
property shall steal or embezzle any such money, goods, or effects, 
bills, notes, securities or other property of or belonging to any such 
copartnership or one of such beneficial owners, every such person 
shall be liable to be dealt with, tried, convicted and punished for the 
same as if such person had not been or was not a member of such 
copartnership or one of such beneficial owners.” It will be observed 
by comparing the English statute with that which is cited to support 
the indictment in this case, that there is no similarity between them. 
Construing statutes of this State in 1895, Justice Reed, of our Supreme 
Court, said: “This misdemeanor (embezzlement), under our statute, 
is only committed by those whom property comes or is intrusted as 
servant, agent, bailee, factor, trustee, tenant or officer.” (Howland v. 
State, supra). 

No statute has been passed since the decision in the Howland 
case extending the scope of the statutes on embezzlement, and to my 
mind the 19th section of the Act authorizing limited partnerships 
does not support the indictment. The English decisions rendered 
after the passage of the 31 and 32 Vict. c. 116, cannot be followed in 
giving a construction to the statute under which the indictment was 
found, for the reasons which I,have indicated. 

The motion to quash the indictment is granted. 





The right of a physician to sell drugs without a prescription was 
considered in the Indiana case of Niswonger v. State, 46 L.R.A.(N.S.) 
1, which holds that a sale of cocaine by a duly licensed physician 
without a written prescription violates a statute making it unlawful 
for any person to sell cocaine except upon a written prescription of 3 
duly licensed physician. 
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IN RE SISTERS OF CHARITY OF ST. ELIZABETH. 





, 
(State Board of Taxes and Assessment, June, 1917). 


Taxation—Building and Lands of Sisters of Charity— Purochial School. 


In the matter of the appeal of the Sisters of Charity of St. Eliza- 
beth from the assessment of property situated in the borough of 
Chatham, county of Morris, for the year 1916. 


Mr. Andrew J. Branagan for Petitioner. 
Mr. Ernest L. Quackenbuch for Respondent. 


THE BOARD (Memorandum by Mr. JESS): The assessment 
brought up by this appeal was levied by the Borough of Chatham, in 
the county of Morris, against the land, building and personal property 
owned by the Sisters of Charity of St. Elizabeth and situate in the 
borough. The assessment was divided as follows: Land, $1,100; 
Improvements, $2,500; Personal property, $100; Total, $3,700. 

The appellant seeks to have the entire assessment cancelled on 
the ground that the property assessed is exempt from taxation. 

Section 3, subdivision 4, of the General Tax Act, exempts from 
taxation “all buildings actually used for colleges, schools, academies, 
seminaries.” 

The building in question is a frame dwelling house, erected on 
a plot of land 150 feet in front by 300 feet in depth. This property 
was acquired by the Sisters of Charity of St. Elizabeth in 1906. The 
building is used as a place of residence for the Sisters who teach in 
the parochial school adjoining. The only other use of the building 
is for the religious devotions of the teachers who occupy it. As a 
part of these devotions, mass is celebrated in the building, and to this 
service the general public is admitted. 

The property would seem‘co be entitled to immunity from taxa- 
tion by virtue of that section of the tax law cited above. The author- 
ity for this conclusion is found in the case of State v. Ross, 24 N. J. 
L. 497. In that case it was held that the dwelling houses erected by 
the College of New Jersey for the accommodations of the professors 
and steward were exempted from taxation by the exemption in the 
Act of 1851, which exempted all colleges, schoolhouses, academies 
or seminaries of learning and the lands whereupon the same were 
erected. The language of the exempting clause applicable to the 
case under consideration is almost precisely the same as that in 
the Act of 1851. 

The assessment should therefore be cancelled. 





A broker employed to sell stock for a reasonable commission is 
held in Warnekos v. Bowman (Ariz.) 43 L. R. A. (N. S.) 91, not to be 
entitled to a commission on money paid by an option purchaser whose 
contract requires him to pay instalments at specified dates at his 
option, and who defaults after making certain payments, so that no 
stock is in fact transferred to him. 
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IN RE MASONIC HALL ASSOCIATION. 


(State Board of Taxes and Assessment, June, 1917). 


Taxation— Masonic Hall Aseociation—Renting Out Part of Hall for Dances, Etc. 

In the matter of the application of the Masonic Hall Association 
for the cancellation of the tax assessment for the year 1916 on property 
situate in the city of Burlington, county of Burlington and State oj 
New Jersey. 

Mr. Adam R. Sloan for Petitioner. 

Mr. V. Claude Palmer for Respondent. 

MEMORANDUM. 


The Board has been asked, in this proceeding, to cancel an assess. 
ment of $4,000 levied by the city of Burlington upon a building on 
the lot of land upon which it is erected, owned by the Masonic Hall 
Association of Burlington. The petitioner contends that the property 
in question is immune from taxation by virtue of the clause in sub- 
division 4, section 3 of the General Tax Act which exempts “Al! 
buildings actually used for . . . associations and corporations organ- 
ized exclusively for the moral and mental improvement of men or 
women.” In support of its contention, the petitioner cites the ruling 
of this Board in the case of Masonic Association of Camden, reported 
in the 1916 Report of the State Board of Taxes and Assessment, 
Part 1, Page 26. 

The case under review is dissimilar, in at least one essential par- 
ticular, from the Camden case. We held there, as we were bound 
to do upon the uncontroverted state of facts established by the peti- 
tioner, that the building was used for associations organized exclu- 
sively for the moral and mental improvement of men. We were, 
however, careful to point out that if the owner of the building, hold- 
ing the bare legal title, had used the property for purposes inconsist- 
ent with the purposes for which it was used by the equitable owners, 
we should have denied the exemption. The case now to be decided 
presents exactly this situation. The second floor of the building is 
subject to various fraternal societies, and the first floor is rented for 
election purposes and for dances. 

The Supreme Court held, in Washington Camp, No. 23, v. Board 
of Equalization, 93 Atlantic 856, that “Actual use of a building for 
a benevolent corporation means use in the benevolent work of that 
corporation and not a hiring out in consideration of rentals as by 
any other land owner. It is, therefore, the same as use by the 
corporation in its benevolent work or perhaps by some agency t 
whom such work has been entrusted. At all events, it is not the 
exploiting of the building or a substantial part of it as a business 
proposition which is the case here.” - 

We find further no merit in the claim urged upon behalf 0! 
the petitioner that, notwithstanding the character of its use, the builé- 
ing in question is entitled to exemption under the concluding pre 
vision of section 3, subdivision 4 of the Tax Act, which reads 2 
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“The exemption described in this paragraph of a building and 
land used for charitable, benevolent or religious purposes shall extend 
to cases where the said building and the charitable, benevolent or 
religious work therein carried on is supported partly by fees and 
charges received from or on behalf of beneficiaries using or occupying 
the said building provided the building is wholly controlled and the 
entire income therefrom is used for said charitable, benevolent or 
religious purposes.” 

Persons who rent part of a building for municipal purposes or 
for the purpose of giving dances, and persons who participate in 
such dances, are not, in the ordinary sense, and certainly are not in 
the statutory sense “beneficiaries” of “charitable, benevolent or relig- 
ious work.” 

The appeal should be dismissed and the assessment affirmed. 





IN RE LAMBERTVILLE PUBLIC SERVICE COMPANY. 


(Board of Public Utility Commissioners, May 7, 1917), 
Approval of Mortgage and Bond Issue—Limit and Amortization. 


On petition by the Lambertville Public Service Company for 
approval of a mortgage and the issue of $80,000 in bonds. 


Mr. W. Holt Apgar for the Company. 


THE COMMISSION: This is the second application received 
from this Company for approval of a mortgage and the issuance of 
bonds. The relations between the value of the property and the 
bonds to be issued are set forth in a report in the previous applica- 
tion in which the application was denied. It was indicated in the 
previous report, which was issued in July, 1916, that consideration 
could be given later to the creation of a mortgage and the issuance of 
bonds thereunder. The second petition was heard by the board at 
its meeting in Trenton on Tuesday, October 24, 1916. The proposed 
mortgage has been examined and, after some changes suggested by 
the Board’s counsel, is in such shape as to meet with the approval 
of the Board and approval is therefore given to the creation of a 
mortgage in the amount of $300,000. 

In the previous application it was indicated that the Board would 
not give consideration to the creation of a new mortgage until a con- 
siderable amount of money had been expended in additions to the 
plant and distribution system of the Company which should not be 
represented by the proceeds of bond issues. Examination of the prop- 
erty shows that the Company has, in good faith, carried out the plan 
involving a considerable amount of reconstruction and rebuilding and 
the service rendered by the Company in Lambertville now appears to 
be reasonably adequate and satisfactory to the people of that town. 
_ At the hearing on October 24th, it was testified that it would be 
impracticable to Pet the construction of the additions to this 
plant and system until the outstanding bonds could be refunded by 
an issue of bonds, secured by a mortgage of sufficient size to admit 
of further and additional issues thereunder. 






















































218 THE NEW JERSEY LAW JOURNAL. 









The application now before the Board is for the approval of the 
issue of bonds in the amount of $80,000 which are to be exchanged 
at par for the bonds now outstanding. This plan appears to be the 
only one which, under all the circumstances, presents a practical solu- 
tion of the problem facing this Company. In order that extensions 
and additions may be properly financed as they are required from 
time to time, the Board will approve the issue of bonds in the amount 
and for the purpose asked for in the pending application. In the 
testimony submitted in connection with the first application it was 
clearly shown that the value of the property is very little, if any- 
thing, in excess of the face value of the present bonds, leaving prac- 
tically nothing to be represented by stock or face capital. The Board 
does not consider the position of the Company in this respect a safe 
one in so far as assuring a continuance of service in the future is 
concerned. A very slight financial embarrassment might again result 
in a deterioration in service such as this Company has already experi- 
enced in 1912, 1913 and 1914. 

Conservative financing would limit the amount of bonds which 
ought to be outstanding in connection with the property now in exist- 
ence at not exceeding $60,000, and the Board considers it necessary 
in connection with the approval of the present issue that a plan be 
adopted which will result in amortizing the difference in value between 
the amount of bond now to be issued, $80,000 and the figure of $60,000, 
referred to above. 

Upon the filing with the Board of a stipulation by which the 
Company will agree to amortize, within the life of this issue oi 
$80,000 of bonds, the amount of $20,000, a certificate will be issued, 
approving the mortgage and the issuance of bonds in accordance 
with the petition. 





IN RE JERSEY CENTRAL TRACTION CO. 


( Board of Pablic;Utiliry Commissioners, May 21, 1917). 
Application of Corporation to Sell Real Estate, Ete. 


In the matter of the application of the Jersey Central Tractioz 
Company for leave to sell certain real estate and personal property 
Report. 


Mr. H. B. Gill and Mr. C. L. 
« 
THE COMMISSION: The Jersey Central Traction Company 


las been operating a street railway property located in Monmoutt 
County, and operating lines between South Amboy, Keyport, Reé 
Bank and Atlantic Highlands. 

The Company is vested with the ownership, in addition to i 
lines of street railway, of a power station, electric transmission lines 
and substations. It also owns the majority of the capital stock ané 
bonds of the Middlesex & Monmouth Electric Light, Heat & Power 
Company. In addition to the bonds and stock, it owns also certam 
mare. an +9 n debts of the lighting company, due to the fact that tnt 
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funds for additions and extensions of the lighting company have been 
provided by the traction company through the issuance of traction 
company bonds. In order to conform to the general wishes of the Com- 
mission, by divorcing, so far as possible, the traction from the light- 
ing business, the traction company proposes to sell to the Monmouth 
Lighting Company the power station, transmission lines and sub- 
stations. It is also proposed to sell the stocks, bonds and construc- 
tion debts of the Middlesex & Monmouth Electric Light, Heat & 
Power Company. The properties to be sold have all been appraised 
and the sale prices correspond to the values set up for the respective 
properties in the appraisal. 

The proceeds of these sales are to be used to retire a portion of 
the outstanding bonds and some of the outstanding stock of the Jer- 
sey Central Traction Company. The property to be sold by the 
Jersey Central Traction Company to the Monmouth Lighting Com- 
pany consists of the power station, substation, high tension lines, 


MUMMIOE BE occ cccccccccccctcvssscctesevevtesvescrsesece $359,600 
The stock and bonds of the Middlesex & Monmouth Electric 

Laget, Beat & Power Compemy... cc ccsccccccscsscvcess 144,200 
Construction debts of the Middlesex & Monmouth Electric 

Light, Heat & Power Company...........cescescccees 197,400 

Tabak wale to De tPOMNEOTFO. ..occccsccccccctsscesaves $701,200 


For the property thus acquired, the Monmouth Lighting Com- 
pany is to pay the Jersey Central Traction Company $440,000 
in Monmouth Lighting Company first mortgage bonds, issued at par, 
and $63,800 in promissory notes. 

The $63,800 in promissory notes held by the Jersey Central Trac- 
tion Company, and the $197,400 construction debts owned by the 
traction company, will be later liquidated through the issuance of 
stock by the lighting company. The total debt against the lighting 
company, held by the traction company, amounts to $261,200. These 
debts will be liquidated by the lighting company in the equivalent of 
cash at par. 

Jersey Central Traction Company, in this petition, prays for 
permission to sell its power plant, transmission lines and substations 
at the appraised value of $359,600 for cash or its equivalent, and prays 
‘or permission also to sell bonds amounting to $100,000 and stock 
amounting to $44,200, also for cash at par; the bonds and stock having 
xen issued by the Middlesex & Monmouth Electric Light, Heat & 
Power Company. 

After due hearing and full consideration being given to the testi- 
mony submitted, the Board will approve the sale by the Jersey Cen- 
‘tal Company of the property in accordance with the petition; the 
sroceeds to be used by the traction company in the retirement of out- 
tanding securities, this resulting by the issuance of only a limited 
mount of stock and bonds in connection with the consolidation of 
te Jersey Central and Central Jersey Traction Companies. 








STATE BAR ASSOCIATION ANNUAL 
MEETING. 


The annual meeting of the New 
Jersey State Bar Association was 
held at the Hotel Chelsea, Atlan- 
tic City, on June 15 and 16, it be- 
ing the nineteenth meeting in the 
history of the organization. The 
new officers elected were as fol- 
lows: 

President, Edward M. Collie, of 
Newark; First Vice-President, 
Edward Q. Keasbey, of Newark; 
Second Vice-President, Walter H. 
3acon, of Bridgeton; Third Vice- 
President, Alfred F. Skinner, of 
Newark; Secretary, William J. 
Kraft, of Camden; Treasurer, 
Lewis Starr, Camden; Directors, 
First Judical District, Enoch A. 
Higbee, Atlantic City; Second 
District, Edwin G. C. Bleakly, 
Camden ; Third District, James D. 
Carton, Asbury Park; Fourth Dis- 
trict, Frank S. Katzenbach, Tren- 
ton; Fifth District, Adrian Lyon, 
Perth Amboy; Sixth District, 
Hugh K. Gaston, Somerville; 
Seventh District, Ralph E. Lum, 
Newark; Eighth District, George 
S. Hobart, Jersey City ; Ninth Dis- 
trict, Michael Dunn, Paterson. 

The outgoing President, Hon. 
Frederick W. Gnichtel, of Tren- 
ton, gave the annual address, upon 
“Municipal Home Rule,” which is 
published in full elsewhere in this 
issue. At the banquet on Friday 
evening Gov. Edge responded to 
the toast “The State of New Jer- 
sey,” and in part said: 

“In these times of uncertainty 
and anxiety the country at large, 
no less than New Jersey, is de- 
pending to a larger extent than 
many people realize, on the char- 
acter, integrity and patriotism of 
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citizens who practice, interpret or 
enforce law. 

“Their opportunity for service 
is golden. They are charged with 
the responsibility of helping the 
authorities to apply extraordinary 
legislation demanded by war 
emergencies, of protecting society 
against ordinary evils of the con- 
flict and of assisting the people to 
take full advantage of economic 
reforms which scarcely would 
have been authorized or coun- 
tenance but for the menace of 
Kaiserism. I allude to regulation 
of food production and distribu- 
tion, invitation to the masses to 
invest in financial securities of 
their government and other sen- 
sible innovations helpful to a peo- 
ple in peace as well as to a peo- 
ple at war. 

“Of what service can _ legal 
practitioners not actually called to 
the colors be in this war? I shall 
endeavor to answer that question 
tonight. 

“It would be very easy were 
we considering the medical pro- 
fession. The country needs 40, 
000 doctors to serve near the front 
and to keep our soldiers from 
dying in fever-stricken camps. 
So far it has but eight per cent. of 
this necessary number available. 
To the doctor, therefore, we 
would say—enlist! The whole 
world is sick. Democracy 1s 
threatened and medical science 
cannot be dedicated to a nobler 
task than that of safe-guarding tt 
against innoculation with treason 
and tyranny, murder and menda- 
city of the autocracy germ. 

“But what about the science 0! 
law? We might jump to the con- 
clusion that law died with war, as 
constitutional government dies 
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with martial law. We might con- 
clude that there was no field open 
to the lawyer, but the trench for 
those qualified to carry arms or 
direct arms. In both instances we 
should be wrong. 

“The lawyer, the jurist, has a 
very serious responsibility in this 
most critical of periods in the 
world’s history. It is to so apply 
his profession that imperialism 
and autocracy shall have less and 
less opportunity to flourish or be- 
come deep-seated in any human 
activities—in our domestic life anf 
business field as well as in i 
ternational relations. 

“For I regard this war as a 
mighty protest of free peoples 
against tyranny in any form. It 
isan indictment against Kultur in 
the abstract. It is uprising against 
that autocracy which frequently 
interferes with the distribution of 
food according to the law of 
supply and demand, which some- 
times denies a class of men their 
equal rights in the courts, in busi- 
ness transactions, in other human 
endeavors. 

“It so happens that the Hohen- 
zollerns and the Hapsburgs suc- 
ceeded in cornering the market in 
autocracy to such an extreme 
murderous, piratical extent that 
practically the entire world has 
arisen en masse in iron protest. 
But people are intolerant of auto- 
cracy in any form, in any period 
beit war or peace. There is daily 
recorded growing impatience of 
monarchical, autocratic methods 
in our commercial life in the gen- 
eral enforcement of law and in the 
relations between capital and 
labor, between classes and masses, 
between market and consumer, 
between court and litigant, be- 
tween lawyer and client, between 
the government and the governed. 


“The protest of the age, as 
visualized in the bloody struggle 
of nations is a clarion note against 
injustice and oppression and for 
personal freedom, political liberty 
and equality of rights. Enslave- 
ment must no longer masquerade 
as necessity. Manipulators of 
personal rights can no longer 
prate of natural causes for extor- 
tion and be justly sustained. The 
age demands truth, honesty and 
fair dealing. Firm establishment 
of the democratic principle in 
everything is the real goal. 

“The lawyer who recognizes life 
as greater than law, who is willing 
to employ justice and strict hon- 
esty in all his dealings with the 
apparatus of living, has a won- 
derful opportunity to serve his 
country and all mankind. 

“Abroad we are fighting as na- 
tions to make the world safe for 
democracy ; at home we should be 
striving peaceably as individuals 
to make democracy even more 
democratic. Here is a task for 
you representatives of a distin- 
guished and honored profession 
that challenges your best efforts 
and calls for your ripest experi- 
ences. 

“Lawyers unfitted for military, 
agricultural or industrial service 
in the prosecution of war, can help 
their country by insisting upon 
democratic enforcement and 
democratic interpretation of its 
democratic laws. 

“They can discourage the fur- 
nishing of advice to those dollar 
autocrats at home who corner 
food and speculate in the neces- 
sities of life. 

“They can refuse counsel to 
feudal lords of domestic oppres- 
sion and extortion and conspiracy 
who depend upon the ambiguity 
of law, the latitude for technical 
loopholes and the skill of un- 




















































ree ae 


222 THE NEW JERSEY LAW JOURNAL. 


scrupulous men learned in the law 
to save them from the penalty of 
criminal imperialism not different, 
only less in degree, from that 
against which honorable America 
engaged in a righteous war. 

“They can, as lawyers and as 
Judges and as the organized Bar, 
keep the Courts above suspicion 
and inspire confidence in the 
Bench. When we lose confidence 
in our Courts our whole founda- 
tion crumbles—our system of 
government falls because the 
fundamental structure has been 
undermined. 

“In a word, then our lawyers 
can promote contentment at home. 
America needs the home service 
of the Bar, if the country which 
cradled democracy is going to 
enjoy its benefits to the fullest. 
We must have the Bar’s co-opera- 
tion if the red tape and discrimina- 
tion which strike at the very vitals 
of confidence in government are to 
be uprooted and torn away. The 
foes of justice and equality and 
democracy at home are in the 
same inimical category as those 
abroad. Crush them we must, or 
they crush us. 

“IT am sensible of the great 
work which this Bar Association 
is doing toward raising the stand- 
ard of the profession in our State. 
I understand that the Association 
is responsible for most of the dis- 
barment proceedings against at- 
torneys false to their trust. This 
is a service for society funda- 
mental in its nature and patriotic 
to the core. Why should you 
allow the unworthy to cloak their 
misdeeds with your honored pro- 
fession ? _ 

“T am hopeful that some day the 
co-operation between lawyers and 
layman generally will be of such 
a complete character that we can 
entirely eliminate the lost motion 


in law making and law revising, 
Last winter, one long step was 
taken in the enactment of the so- 
called Home Rule bill, which must 
result in making unnecessary the 
great mass of enabling legislation 
for cities, but we need to go far- 
ther and make over the law mill 
machinery so that it will be some- 
thing more imposing than a mere 
process of printing and binding. 

“I believe our Bar ought to sup- 
port a movement for a new bank- 
ruptcy law. It is plain that the 
_—_ statute is being seriously 

yused, thereby placing a pre- 
mium upon business dishonesty 
and fomenting discontent. 

“These are some of the tasks 
I allude to in saying that there is 
ample opportunity for the law- 
yers, not of military age, who de- 
sire to serve his government. 
Modern civilization has made of 
war something that requires uni- 
versal service of every kind; and 
has made of peace the same thing. 
The problems of peace, although 
not as immediate, are little less 
grave than those of war. In fact, 
as we have seen the enjoyment 
of peace depends largely on the 
proper solution of the problems 
of peace. Had the German people 
themselves solved the problems of 
military enslavement and imperial 
greed in times of peace the world 
would not now be writhing in this 
caldron of carnage. There is some 
post of action for every one of us 
who ldves his State, puts patri- 
otism above selfishness and real- 
izes that true democracy cannot 
be secured or maintained without 
sacrifice and service — without 4 
struggle.” 

Judge John M. Patterson spoke 
to the subject “America’s Great: 
est Navy,” and he declared it was 
composed of but five ships: 
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Scholarship, Hardship, Friend- 
ship, Worship and Citizenship. 
He said, among other good, pa- 
triotic things, “that the United 
States believed in the absolute 
rule of the people—freedom of 
speech and the observance of 
treaties. If the United States was 
right then Germany must be 
wrong and vise versa. We do not 
believe as Germany does that a 
treaty with a smaller nation is 
only a scrap of paper. If war 
comes, we do not believe that it 
is perfectly right to wage it 
against women and children. We 
do not believe in the divine right 
of kings even though they be in- 
sane. The principles which we 
are fighting for are the ideals 
which inspired Moses and of all 
the great leaders of the world.” 

State Senator Harold B. Wells 
addressed the assembled diners 
‘In Lighter Vein.” But his ad- 
dress was quite purely a patriotic 
one in which he included such a 
sentiment as “You will either buy 
a Liberty Bond, or you will pay 
a Prussian Indemnity Bond.” 

The Memorial Committee, 6: 
which Mr. William R. Wilson, of 
Elizabeth, is chairman, read me- 
morials on the late Vice-Chancel- 
lor Howell, Prosecutor Frederick 
H. Guild and Mr. Henry Suydam, 
while Mr. Frank Bergen delivered 
a memorial address in eulogy of 
the life, character and services of 
the late Chancellor Magie. 

The Committee on Membership 
teported the admission of forty- 
three new members since the last 
amnual meeting, thus bringing up 
the total to approximately six 
hundred. 





MORRIS BAR ASSOCIATION. 


On May 1 the Morris County 
Bar Association held its annual 


dinner at Day’s, thirty-eight law- 
yers being present. Officers were 
elected as follows: President, 
Judge Joshua R. Salmon; Vice- 
Presidents, Edward K. Mills and 
Charles A. Rathbun; Secretary, 
Harold A. Price; Treasurer, Law- 
rence Day. 

The treasurer reported a bal- 
ance of $138. The Library Com- 
mittee reported that during the 
year 240 volumes have been added 
to the county library by purchase 
of the Board of Freeholders and 
fifty-six by purchase of the Bar 
Association. The library was also 
increased by forty-five volumes 
from the library of the late Ed- 
ward L. Dobbins. Through Con- 
gressman John H. Capstick, the 
Federal Statutes for 1915 and 1916 
and a set of eleven charts of 
waters surrounding New Jersey 
were added. The library now has 
3,150 volumes. 





“DURING THE WAR.” 


On April 28th Mr. Justice Gar- 
rison sent a letter to the State 
Board of Bar Examiners suggest- 
ing that the rule requiring three 
years of study upon the part of 
law students, should be so modi- 
fied as not to work a hardship on 
any candidate for the Bar who 
has been called into military serv- 
ice. It was also suggested that no 
set regulations as to the credit to 
be given should be adhered to, but 
the circumstances of each parti- 
cular case should be determined 
upon its merits. 

During the continuance of the 
war, he said, cases are likely to 
arise in which the running of the 
service of the clerkship prescribed 
by the rule has been interrupted 
by the military service of the ap- 
plicant. In such cases the rule is 
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not to be regarded as inflexible 
but, on the contrary, should be so 
modified in its application to each 
case as to recognize and encour- 
age such patriotic service to the 
fullest degree consistent with the 
main object sought to be obtained 
by the rule. 





SOME STATE NOTES. 


The Supreme Court has sus- 
pended from practice for one year 
Mr. George E. Cutley, an attorney 
and counselor of Jersey City. 

The well-known law firm in 
Newark of Edward A. and Wil- 
liam T. Day has been enlarged 
by taking in as additional part- 
ners, Mr. Frederic W. Smith and 
Mr. Archibald F. Slingerland, the 
name of the new firm being Day, 
Day, Smith & Slingerland. 

Ex-State Senator Charles M. 
Egan, of Jersey City, has become 
Second Assistant Prosecutor of 
the Pleas of Hudson county, his 
predecessor, Mr. James W. Mc- 
Carthy, having been promoted to 
Assistant Prosecutor. The First 
Assistant has been Mr. George T. 
Vickers. The latter resigned 
when mustered into the Federal 
military service. 





ENGLAND'S NEW CHANCELLOR. 


In addition to a great knowl- 
edge of International Law and a 
large acquaintance with Roman- 
Dutch Law, the new Lord Chak- 
cellor, Baron Finlay, is a classical 
scholar of no mean order. It is 
said that the late Lord Esher, M. 
R., once paid Lord Finlay a great 
compliment. “What use is it,” 


said the Judge to a junior counsel, 
“your trying to convince us when 
one of the greatest advocates at 
the English Bar has failed to do 
so?”—Case and Comment. 
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EX-JUSTICE REED’S WIFE DIEs. 

On June 29, after being in fail- 
ing health for eight years, Mrs, 
Alfred Reed, wife of the former 
Supreme Court Justice, died at 
her home, 20 Fisher Place, Tren- 
ton. Besides her husband, Mrs, 
Reed is survived by one daughter, 
Mrs. Edward D. Miers. Before 
Mrs. Reed’s marriage in 1878, she 
was Miss_ Rosalba _ Ellmaker 
Souder, a member of a prominent 
family of Trenton. 

The Reed family moved from 
Reed’s Manor, the old homestead 
near Ewing, about five years ago 
to Trenton, but had resided in 
their Fisher Place home only six 
weeks. 





ANOTHER LAWYER SENTENCED. 

Mr. William I. Garrison, of the 
firm of Garrison & Voorhees, At- 
lantic City, together with Detec- 
tive George Herbert and Dr. 
Charles B. Weinberg, who were 
convicted on July 5, of conspiracy 
growing out of the Knittel di- 
vorce proceedings, were, next day, 
sentenced by Judge William P. 
Martin, of Newark, to state prison 
at hard labor for from one to three 
years, each, and to pay fines of 
$1,000. They were held in $7,500 
bail each, having taken a writ of 
error. 

The three were accused in con- 
nection with the suit for divorce 
instituted by Mrs. Helen Knittel 
against her husband. Miss Ger- 
trude McGowan and Patrolman 
Edward Shaw, both of whom had 
been accused, were acquitted. 
The jury was out over two hours. 





